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“Promote the positive affirma-
tion of children’s rights, in particular
the right to their own identity, the
right to grow up in secure conditions,
the right to care, the right to a family,
the right to be loved and to play, and
the right to health, education, social
inclusion, equal opportunities, sport
and a clean and protected environ-
ment and the right to obtain infor-
mation on such issues, with a view to
establishing a child-friendly society, in
which children can feel protected and
actively involved”

I. Definition of Unaccompanied and
Separated Children

‘Unaccompanied children’ (also called unaccompanied mi-
nors) are children, as defined in Article 1 of the Convention
on the Rights of the Child of 20 November 1989 (CRC), “who
have been separated from both parents and other relatives
and are not being cared for by an adult who, by law or cus-
tom, is responsible for doing so.””

‘Separated children’ are children, as defined in Article 1 of
the CRC, “who have been separated from both parents, or
from their previous legal or customary primary caregiver,
but not necessarily from other relatives. These may, there-
fore, include children accompanied by other adult family
members.”?

A “child” as defined in Article 1 of the Convention” means
“every human being below the age of 18 years unless under
the law applicable to the child, majority is attained earlier.”*

Il. Principles

Unaccompanied children are entitled to international pro-
tection under international human rights law, international
refugee law, international humanitarian law® and various
regional instruments, and it is essential that they are pro-
vided with effective protection and assistance in a system-
atic, comprehensive and integrated way. Obligations deriv-
ing from the Convention on the Rights of the Child vis-a-vis
unaccompanied and separated children include the obliga-
tion to develop national legislation, establish administrative
structures, carry out research and data compilation, and

provide comprehensive training.

The following principles must be respected throughout the
migration process of all children.

1. Principle of non-discrimination

States shall “respect and ensure” rights for children set out
it the Convention to all children in their jurisdiction without
discrimination (Article 2, CRC). Unless otherwise explicitly
stated in the Convention, the enjoyment of rights is not
limited to national children but must be available to all chil-
dren, including asylum-seeking, refugee and migrant chil-
dren, irrespective of their nationality, immigration status or
statelessness.® “This principle, when properly understood,
does not prevent, but may indeed call for, differentiation on
the basis of different protection needs such as those deriv-
ing from age and/or gender.”’

2. Best interests of the child

Best interests of the child are a primary consideration in all
actions concerning children, including the search for short
and long-term solutions (Article 3, CRC). “The principle must
be respected during all stages of the displacement cycle. At
any of these stages, a best interests determination must be
documented in preparation of any decision fundamentally
impacting on the unaccompanied or separated child’s life”.?
This determination “requires a clear and comprehensive
assessment of the child’s identity, including her or his na-
tionality, upbringing, ethnic, cultural and linguistic back-
ground, particular vulnerabilities and protection needs.”®

The appointment of a competent guardian as expeditiously
as possible is a key procedural safeguard to ensure respect
for the best interests of an unaccompanied or separated
child.® In large scale emergencies, where it will be difficult
to establish guardianship arrangements on an individual
basis, the rights and best interests of separated children
should be safeguarded and promoted by States and organi-
zations working on behalf of these children.”* In cases
where children are involved in asylum procedures or admin-
istrative or judicial proceedings, they should, in addition to
the appointment of a guardian, be provided with legal rep-
resentation.” At all times children should be informed of
arrangements with respect to guardianship and legal repre-
sentation, and their opinions should be taken into consider-
ation.”

3. Life and full development

Under Article 6 of the CRC, the right to life, survival and
development is recognized. Many of the obligations of the
Convention, particularly those related to health, adequate
standard of living, education, leisure and play (Articles 24,
27, 28, 29 and 31) are relevant to ensuring the maximum
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development of the child.'* The Convention provisions pro-
tecting the child from violence and exploitation (in particu-
lar Articles 19 and 32-39) are as vital to maximum survival
and development as those on the provision of services.™

4. Family unity

No one shall be subjected to arbitrary interference with his
or her family. The family, as the natural and fundamental
group unit of society, is entitled to protection by the State
(Article 16, CRC; Articles 14 and 44, International Conven-
tion on the Protection of the Rights of All Migrant Workers
and Members of Their Families (ICRMW)™)."

All efforts should be made to return an unaccompanied or
separated child to his or her parents except where further
separation is necessary for the best interests of the child.
These efforts should also take full account of the right of
the child to express his or her views (Article 12, CRC).™®

5. Non-refoulement

The receiving State must respect its international obliga-
tions, in particular its non-refoulement obligation. It must
not return a child to a country where there are substantial
grounds for believing that there is a real risk of irreparable
harm to the child (Article 33, Convention relating to the
Status of Refugees;19 Article 3, Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment (CAT);*® Articles 6 and 37, CRC). The assessment of
the risk of such serious violations should be conducted in an
age and gender-sensitive manner and should, for example,
take into account the particularly serious consequences for
children of the insufficient provision of food or health ser-
vices.”!

6. Evolving capacities

Article 5 of the CRC mandates that State Parties shall re-
spect the responsibilities, rights and duties of parents or,
where applicable, the members of the extended family or
community as provided for by local custom, legal guardians
or other persons legally responsible for the child, to pro-
vide, in a manner consistent with the evolving capacities of
the child, appropriate direction and guidance in the exercise
by the child of the rights recognized in the Convention. The
Committee on the Rights of the Child has frequently ex-
pressed concern where countries do not appear to have
fully accepted the concept of the child as an active subject
of rights, relating this to Article 5 and to Article 12 of the
CRC. National lawmakers and administrators should be
mindful of the capacity of the child to exercise his or her
rights to nationality (Article 5, CRC); that the Convention
requires protection of and care for children; and that a child
should be considered a bearer of rights.?

7. Participation

The views of children should be given “due weight in ac-
cordance with the age and maturity of the child” (Article 12,
CRC).

8. Confidentiality

Confidentiality of the information received in relation to an
unaccompanied or separated child should be protected,
consistent with the obligation to protect the child’s rights,
including the right to privacy (Article 16, CRC).”

l1l. Initial Assessment and Measures

Actions required for the care and protection of unaccompa-
nied children should include: measures to prevent separa-
tion; early identification of a child as unaccompanied; prop-
er registration; temporary care arrangements and tracing of
family members, assessment for family reunion and long
term solution such as family reunion (where possible and if
in the child’s best interests) or alternative long-term place-
ment. The children should also have access to education
during the status assessment/family tracing. A State should
have staff specially qualified to deal with children.

The specific situation of each child (ethnic and migratory
backgrounds, cultural diversity, etc.) should be taken into
consideration on a case by case basis. Particular attention
should be given to the vulnerable situation faced by VoTs.

1. Identification

Identification of a child as separated or unaccompanied
immediately upon arrival or as soon as his/her presence in
the country becomes known to the authorities should be
prioritized (Article 8, CRC).

2. Registration

Registration and documentation must be carried out as
soon as possible after a separated child is identified.** Es-
tablishing his/her identity and providing him/her with per-
sonal identity documentation are paramount. An initial in-
terview should be conducted in an age-appropriate and
gender-sensitive manner, in a language understood by the
child, by professionally qualified persons in order to ascer-
tain the identity of the child, including the identity of both
parents, other siblings, as well as the nationality of the
child. During the interview, particular attention shall be giv-
en to the reasons for being separated or unaccompanied
(e.g. parents are still in the country of origin, were lost dur-
ing travel or died) as well as to the identification of particu-
larly vulnerable children (e.g. those with disabilities, victims
of trafficking in persons, victims of trauma (former child

.
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soldiers) etc.). Asylum-seeking children, including those who
are unaccompanied or separated, shall enjoy access to asy-
lum procedures and other complementary mechanisms
providing international protection, irrespective of their
age.”

3. Family tracing

Tracing of family members shall be commenced as early as
possible after a child has been identified as separated or
unaccompanied and be proactive. Even if immediate reuni-
fication is not possible, tracing should be carried out on
behalf of every separated child with a view to at least re-
storing contact with close or extended family members, or
with previous primary care-givers.26

However, the safety of the child and his/her family must be
paramount. “Tracing is an essential component of any
search for a durable solution and should be prioritized ex-
cept where the act of tracing, or the way in which tracing is
conducted, would be contrary to the best interests of the
child or jeopardize fundamental rights of those being
traced.””’

IV. Specific Protection Needs

1. Appointment of a guardian

In order to secure the proper representation of an unac-
companied or separated child’s best interests, a guardian
should be appointed as soon as the unaccompanied or sep-
arated child is identified. With a view to ensuring the re-
spect of the best interests of the child, the guardianship
should normally be assigned to an accompanying adult fam-
ily member or non primary family caretaker unless there is
an indication that it would not be in the best interests of
the child to do so. In cases where a child is accompanied by
a non-family adult or caretaker, suitability for guardianship
must be scrutinized more closely.?®

2. Accommodation arrangements

The Convention on the Rights of the Child imposes an obli-
gation on States parties to also provide alternative care ar-
rangements for unaccompanied children outside their coun-
try of origin.

When choosing among the options mentioned in article 20
para. 3 of the CRC, due regard should be given in particular
to the ethnic, religious, cultural and linguistic background of
the children.” In addition, priority should be given to com-
munity-based solutions that build on existing social struc-
tures, whereas institutions should be always considered as
a last resort, even during emergencies.*

3. Access to quality education

The access to quality education should be maintained dur-
ing all phases of the migration cycle. Unaccompanied chil-
dren should attend local school; where educational training
is not locally available, facilities provided to unaccompanied
children should also be available to other children.®! The
education should also include vocational training for both
girls and boys. Access to quality education should also be
ensured for children with special needs, in particular chil-
dren with disabilities.

All unaccompanied and separated children have the right to
maintain their cultural identity and values, including the
maintenance and development of their native language.*

4. Health

Unaccompanied children should have the same right to ac-
cess to health care as national children.

In line with the right of the child to the enjoyment of the
highest attainable standard of health , recognized by article
24 of the CRC, the health facilities should be capable of tak-
ing in due consideration the particular mental and physical
vulnerability of unaccompanied children and to properly
address the psychological stress or traumas suffered by
many of them. The mental health care provided should also
be culturally appropriate and gender-sensitive. Qualified
psycho-social counselling should also be provided.**

5. Legal and practical measures to address the particular
vulnerability to exploitation of unaccompanied children

Unaccompanied or separated children in a country outside
their country of origin are particularly vulnerable to exploi-
tation and abuse. Necessary measures include identifying
unaccompanied and separated children; regularly inquiring
as to their whereabouts; and conducting information cam-
paigns that are age-appropriate, gender-sensitive and in a
language and medium that is understandable to the child.**
The adoption of an adequate legislation to counter the ac-
tivity of the criminal organisations responsible for trafficking
or other type of children exploitations should also be con-
sidered a priority.

6. Specific measures for child soldiers

The special protection measures for child soldiers should
include: prevention of recruitment, appropriate support
services to former child soldiers to enable reintegration into
normal life, strict application of the non-refoulement princi-
ple and granting of refugee status.®

7. Detention

In 2010, the U.N. Human Rights Council’s Working Group on
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Arbitrary Detention stated that although administrative
detention as such of migrants in an irregular situation is not
in contravention of international human rights instruments,
“immigration detention should gradually be abolished”. If
there has to be administrative detention, the Working
Group recalled that “the principle of proportionality re-
quires it to be the last resort” and that “strict legal limita-
tions must be observed and judicial safeguards be provided
for”. In addition, in the Working Group’s view: “the deten-
tion of minors, particularly of unaccompanied minors, re-
quires even further justification. Given the availability of
alternatives to detention, it is difficult to conceive of a situa-
tion in which the detention of an unaccompanied minor
would comply with the requirements stipulated in article 37
(b), clause 2, of the Convention on the Rights of the Child,
according to which detention can be used only as a measure
of last resort.”*®

On the basis of Article 37 (b) of the CRC, the Committee on
the Rights of the Child has affirmed that: “Unaccompanied
or separated children should not, as a general rule, be de-
tained” and, in any case, “detention cannot be justified
solely on the basis of the child being unaccompanied or
separated, or on their migratory or residence status, or lack
thereof”.*” In compliance with art. 37 (b), the Committee
also recalled that “all efforts, including acceleration of rele-
vant processes, should be made to allow for the immediate
release of unaccompanied or separated children from de-
tention and their placement in other forms of appropriate

accommodation”.*®

In 2012 the Committee on the Rights of the Child held a Day
of General Discussion on “the Rights of All Children in the
Context of International Migration”. In the recommenda-
tions which came out in the Report of the 2012 Day of Gen-
eral Discussion it is clearly stated in Art. 78 that children
should not be criminalized or subject to punitive measures
because of their or their parents’ migration status: “The
detention of a child because of their or their parent’s migra-
tion status constitutes a child rights violation and always
contravenes the principle of the best interests of the child. In
this light, States should expeditiously and completely cease
the detention of children on the basis of their immigration
status”. 2 Furthermore it is stated in Art. 79 that States
should adopt alternatives to detention that fulfil the best
interests of the child, along with their rights to liberty and
family life through legislation, policy and practices that al-
low children to remain with family members and/or guardi-
ans if they are present in the transit and/or destination
countries and be accommodated as a family in non-
custodial, community-based contexts while their immigra-
tion status is being resolved.

Finally, the Special Rapporteur on the human rights of mi-
grants has recalled that detention of children, even for
short periods, can have severe physical and psychological

consequences and adverse effects on their development.
The Committee on the Rights of the Child — and other hu-
man rights mechanisms — have unequivocally declared that

immigration detention can never be in the best interest of a
child and that immigration detention of children, whether
unaccompanied or together with their families, constitutes
a violation of the rights of the child. Consequently, both
unaccompanied children and families with children should
always benefit from the many rights-based alternatives to
detention which exist.*

Since 2012, a growing number of UN and regional human
rights experts have joined the CRC Committee in finding
that immigration detention is never in the best interests of
the child, and therefore a clear violation of child rights.
What has emerged is a growing clarity and international
consensus around the non-detention of refugee, asylum
seeker and migrant children when the justification for the
use of detention is based on the migration or residency sta-
tus of the child or of their parents or guardians. [Inter-
Agency Working Group (IAWG) to End Child Immigration
Detention, Summary of normative standards and recom-
mendations on ending child immigration detention, August
2016.]

It is quite clear that interpretation of international Stand-
ards have moved towards ending child detention of mi-
grants and it is fully expected that the joint General Com-
ment by the CRC and CMW expected in 2017 will adopt that
same language.

If, a child is deprived of his or her liberty, for reasons not
related to their or their parent’s migration status, he or she
must be treated with humanity and with respect for the
inherent dignity of the human person, and in a manner
which takes into account the particular needs of the child’s
age and rights. The child should: not be separated from
adults unless it is considered to be in the child’s best inter-
ests; be allowed contact with family, through correspond-
ence and visits, save in exceptional circumstances; have
prompt access to legal and other appropriate assistance; be
able to challenge the legality of the deprivation of liberty
before a court or other competent, independent and impar-
tial authority; and to have a prompt decision.**

8. Juvenile offenders

Unfortunately it may happen that criminal proceedings
need to be brought against a child non-national — either
based on irregular entry or due to illegal activities in the
host state.

In these cases it is important to follow the international
standards laid down in the CRC and in the United Nations
Standard Minimum Rules for the Administration of Juvenile

I -
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Justice (known as the Beijing Rules).*

Article 40 of the CRC covers the rights of all children
charged or sentenced under the penal law. Thus, it embrac-
es treatment from the moment an allegation is made,
through the investigation, arrest, charge, any pre-trial peri-
od, trial and sentence. The Article requires States to pro-
mote a distinctive system of juvenile justice for children (i.e.
up to 18 years or the age of majority), with specific positive
rather than punitive aims set out in paragraph 1.* Article 40
lists minimum guarantees for the child and requires States
Parties to set a minimum age of criminal responsibility, to
provide measures for dealing with children who may have
infringed the penal law without resorting to judicial pro-
ceedings and to provide a variety of alternative solutions to
institutional care. In all cases, it is important to apply a child
-focused approach, so that migrant children are not seen as
delinquents but rather as individuals in need of protection,
as reflected in the development of international law, which
has merged juvenile justice with welfare services and pro-
tection.® In any case involving a child, States should ensure
that the child is treated in a manner consistent with their
sense of dignity and worth.

9. Employment of children

It has to be recognized that children who migrate very often
do so with an economic project in mind and put this into a
context of protection. National children often have jobs
before they turn 18 and as long as this is carried out with-
out harm to the child it is acceptable. There has to be a
difference between “work” and “exploitation”.

Article 10 of the ICESCR states that:

“States Parties recognise the right of the child
to be protected from economic exploitation
and from performing any work that is likely to
be hazardous or to interfere with the child’s
education, or to be harmful to the child’s
health or physical, mental, spiritual, moral or
social development ... States Parties shall take
legislative, administrative, social and educa-
tional measures to ensure the implementation
of the present Article. To this end, and having
regard to the relevant provisions of other in-
ternational instruments, States Parties shall in
particular: a) Provide for a minimum age or
minimum ages for admission to employment;
b) Provide for appropriate regulation of the
hours and condi-tions of employment; c) Pro-
vide for appropriate penalties or other sanc-
tions to ensure the effective enforcement of
the present Article.

Special measures of protection and assistance

should be taken on behalf of all children and
young persons without any discrimination for
reasons of parentage or other conditions.
Children and young persons should be pro-
tected from economic and social exploitation.
Their employment in work harmful to their
morals or health or dangerous to life or likely
to hamper their normal development should
be punishable by law. States should also set
age limits below which the paid employment
of child labour should be prohibited and pun-
ishable by law.”

This Article is integrated into the CRC. Article 32 recognises
that work which is likely to be hazard-ous or to interfere
with the child’s education, or to be harmful to the child’s
health, physical, mental, spiritual, moral or social develop-
ment shall be prevented.

Minimum age and regulation of hours and conditions of
employment are especially crucial with regard to children.
The fact that the Article does not provide details for the
content of these regulations is a weakness.* Detailed regu-
lations should be enacted and enforced for all children who
find themselves in the labour market. The ILO Convention
No. 138 establishes that States should set a minimum age
for employment or work, which should be no lower than
the age of compulsory schooling and in any case not lower
than 15 years.45 Moreover, the ILO Convention aims to pro-
tect children from any type of employment or work, which
by its nature is likely to jeopardise the health, safety or mor-
als of children.*®

10. Training of personnel dealing with unaccompanied
children

The training of officials working with separated and unac-
companied children and dealing with their cases is of the
utmost importance for an effective implementation of the
rights of unaccompanied children. The training programmes
should include the following elements: principles and provi-
sions of the Convention, knowledge of the country of origin
of separated and unaccompanied children, appropriate in-
terview techniques, child development and psychology,
cultural sensitivity and intercultural communication.”’

V. Long Term Options

1. Return to the country of origin

All returns must be consistent with respect for the rights
(including the rights to dignity and privacy) of the child.
Steps to ensure sustainable return include evaluating the
safety, security and other conditions, including socio-
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economic conditions (effective access to basic social rights
such as education, training and health) awaiting the child
upon return, which may require home study conducted by
social network organizations. In other words, they may only
be returned to country of origin if, on arrival, adequate re-
ception and care are available (based on their needs, age
and degree of independence). Care can be provided by par-
ents or other adults responsible for the child, or by govern-
mental or non-governmental bodies, it should be obligatory
to ensure that a legal guardian is available in the country of
origin.

Ideally, the return of separated children, regardless of their
status, should be on a voluntary basis. Return will be more
realistic if it is voluntary because the child will assist in the
necessary processes. This should facilitate better prepara-
tion and planning, which in turn should serve to safeguard
the child’s immediate wellbeing and to ensure a long term
and durable solution. Regardless of the level of support,
separated children facing forced or involuntary return may
opt out of official procedures and avoid statutory support.*®
The consequence of such action is that some separated chil-
dren may find themselves in the “underground” economy,
where the likelihood of harm or abuse will increase. When
it is believed that there are exceptional circumstances, the
decision to return a separated child against his or her will
should always be made in a court rather than during immi-
gration procedures.

2. Local Integration

Local integration is the primary option if return to the coun-
try of origin is impossible on either legal or factual grounds.
Local integration must be based on a secure legal status
(including residence status) and be governed by the Con-
vention on the Rights of the Child’s rights that are fully ap-
plicable to all children who remain in the country. Once it
has been determined that a separated or unaccompanied
child will remain in the community, the relevant authorities
should conduct an assessment of the child’s situation and
then determine the appropriate long-term arrangements
within the local community and other necessary measures
to facilitate such integration.*

3. Resettlement in a third country (emigration)

Resettlement (emigration) in a third country may offer a
durable solution for an unaccompanied or separated child
who cannot return to his/her country of origin and for
whom no long term solution can be envisaged in the host
country.®

Resettlement is particularly appropriate if it is the only
means to effectively and sustainably protect a child against
refoulement, persecution or other serious human rights vio-
lations in the country of stay. Resettlement is also appropri-

ate if it serves family reunification in the resettlement coun-
try.

4. Adopﬁon51

Adoption should only be envisaged once it has been estab-
lished that all efforts with regard to tracing and family reu-
nification have failed, or that the parents have consented to
the adoption in conformity with the standards set up in the
Convention on Protection of Children and Co-operation in
respect of Intercountry Adoption.>> The consent of parents
and the consent of other persons, institutions and authori-
ties that are necessary for adoption must be free and in-
formed. This supposes notably that such consent has not
been induced by payment or compensation of any kind and
has not been withdrawn.

Unaccompanied or separated children must not be adopted
in haste at the height of an emergency.

Priority must be given to adoption by relatives in their coun-
try of residence. Where this is not an option, preference will
be given to adoption within the community from which the
child came or at least within his or her own culture.*®

S
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Principles, Protection Measures and Long Term Options
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Selected Instruments

e Committee on the Rights of the Child, Report of the 2012 Day of General Discussion, The Rights of All Children in the Con-
text of International Migration.

e Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949.

e Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Internation-
al Armed Conflicts (Protocol 1), 8 June 1977.

e  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol Il), 8 June 1977.

e |LO Convention No0.182 concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child
Labour, 20 November 1989.

e Convention on the Rights of Child, 20 November 1989.

e CRC General Comment No.6: Treatment of Unaccompanied and Separated Children Outside their Country of Origin, Sep-
tember 2005.

e Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornog-
raphy, 25 May 2000.

e  Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, 25 May
2000.

e International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 18 De-
cember 1990.

e Hague Convention on Protection of Children and Co-operation in respect of Intercountry Adoption, 1993.

e Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the 2000
United Nations Convention against Transnational Organized Crime.

e Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the 2000 United Nations Convention
against Transnational Organized Crime.
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INFORMATION NOTE ON THE PROTECTION OF UNACCOMPANIED MIGRANT CHILDREN

The following IML Information Notes are currently available:

e The protection of unaccompanied migrant children
e International standards on immigration detention and non-custodial measures

e The principle of non-refoulement

The International Organization for Migration (IOM) iscommitted to the principle that humane and order-
ly migration benefits migrants and society. As an intergovernmental body, IOM acts with its partners in the international com-
munity to: assist in meeting the operational challenges of migration, advance understanding of migration issues, encourage
social and economic development through migration, and work towards effective respect of the human dignity and well-being

of migrants.

The International Migration Law Unit (||V||.),former|yapartoftheInternationalMigrationLawand Legal

Affairs Department, has been established within IOM to strengthen and promote the Organization’s involvement in Interna-
tional Migration Law (IML). A key objective of the Unit is to encourage dissemination and understanding both within IOM and
amongst IOM counterparts of IML that is a set of legal rules, constrain, regulate, and channel State authority over migration.
The Unit thereby promotes migration governance within the rule of law.

For more information please contact:

International Migration Law Unit

iml@iom.int
International Organization for Migration (I0M)
17 route des Morillons, CH-1211 Geneva
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